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CULTURE AND THE RATIONALITY OF
LAW FROM WEIMAR TO MAASTRICHT

J Peter Burgess

Introduction

At the dawn of the twenty first century, the late modern ethos of Weimar social
and political organisation reproduces itself in the post-modern ethos of the
European Union.! The Treaty of the European Union at Maastricht witnesses
the return of the unresolved crisis of the modern constitution, which erupted
even before the dust had settled over the struggles to find a political compro-
mise at the close of 1919. The weakness and indecisiveness of the Weimar
Constitution, its blind homogenisation of the disparate components of the
German Empire, its transformation of a richly layered legal and institutional
history into a bureaucratic black box, and its rote collectivisation of diverse
sub-national traditions and ethnic particularity in the name of an empty concept
of ‘republicanism’, is not singular, but symptomatic of a phase in the history of
constitutionalism. Not in the history of constitutional law, but rather in the his-
tory of the concept of the constitution, its place is in a reference network that
organises the relation of that concept to its subject, its content, its legitimacy
and its own implicit ambiguity.? The recent debates concerning the constitu-
tionality of the European Union, its state-oid appearance, and its democratic
aspirations re-open an analogous if radically different constellation of questions
and problems, categories and paradigms, which are required for a thorough
understanding of the Weimar episode.

What is the function of the modern constitution? Does it have a function? Or
does its ontos, its very existence, constitute its function? What is its conceptual
status? Is it normative? That is, does it describe the order of rules and regula-
tions, institutions and procedures that form the political basis for a programme

! Many thanks to Wilfried Spohn for his thoughtful commentary on an earlier version of this
piece.

% The work of JHH Weiler has gone farther than any in the reconstruction of this conceprual
history, and my debts to his work in the following will soon become clear. See in particular, JHH
Weiler, “The Transformation of Europe,” (1991) 100 Yale Laies Journal 2403, which is integrated into
JHH Weiler, The Constitution of Europe (Cambridge, Cambridge University Press, 1999).
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of change, progress and realisation? Or is it descriptive, that is merely an image,
a record and legitimisation of the social, political, cultural order of what is?
According to what norms and measures does it engage the question of validity
and applicability, of who belongs to the constitutional state and who decides
who belongs to the constitutional state? On what conceptual plane can the ten-
sion between disparate components of one unified entity be resolved? What is
the meaning of the tension of interests which make up the inner fabric of
constitutional compromise?

The task of this paper is to develop a hypothesis not about the historical
continuity between Weimar and Maastricht, but rather about the conceptual
continuity between them, to chart its sometimes-severe limitations, to analyse
its excesses, and map its deficiencies. It is our hope that this process of
moulding and melding will produce a set of conceptual wvases communi-
cantes, the basis for a certain continuity of juridical and political thinking
capable of connecting two realities nearly a century apart. It will thus produce
a certain number of conclusions about the nature of the legal categories that
organise both the early twentieth century self-understanding of the Weimar
Republic, and the early twenty first century self-understanding of the European
Union.

The following discussion begins with the presentation of a contemporary
conceptual issue: the legitimacy crisis of the European Union. It then explores
the most notable legitimacy crisis of the twentieth century—the debate sur-
rounding the Weimar constitution, and one of the central antagonists of that
crisis, Carl Schmitt. It then returns to the present in the light of the findings
from Weimar. It is a fundamental presupposition of this paper that the terms
and categories of the critique, which the Weimar jurist Carl Schmitt brings to
the debate around the Weimar Constitution of 1919, can cast light upon the
debate about the European constitution. We will not try to suggest that the
European ‘peoples’ of the late twentieth century are in a social, political or
legal position identical to that of the German ‘peoples’ at the beginning of the
twentieth century. However we will suppose that they are not so far away as to
make uninteresting the project of bringing them into conceptual communica-
tion with one another. Carl Schmitt is not the analytic key to the conundrum of
the European constitution. He is our conduit to an understanding of the
European present. More than any other legal thinker of the twentieth century,
his categories and concepts, queries, incoherencies and paranoia’s expose the
irreducible problems of late modernity, both in the historiographical and
juridical terms.
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““The King of Prussia” is not an Acceptable Partner at Versailles’

The immediate pre-conditions of the Weimar constitutions—its accessible form
and acceptable categories—were determined through the formal impositions
made in the ‘negotiations’ led by the allies in mid-October 1917. President
Wilson and the Americans dominated the process. Indeed the conditions of
peace imposed by the Allies were never formally recognised by Fran(_:e and Italy.?
It was not until 5§ November, one month after the de facto armistice, that the
‘official’ armistice was ‘enacted’. Indeed de facto peace was not peace at all.
Peace in the eyes of Wilson was not a state attained after a cessation of hostili-
ties. It was rather a principle or set of principles. Wilson’s famous ‘Fourteen
Points’, which he subsequently presented in several political speeches, con-
firmed that peace was a formal, not empirical state. In other words, the very
modalities and categories available to those negotiating the Treaty of
Versailles—18 months later—were prepared in advance. The most dramatic
consequence of this ‘pre-conditioning’ of the treaty negotiat‘ior.ls, wasbthat
Imperial Germany, strictu senso was excluded from negotiation. . Wilson
declared that neither the ‘military autocrats’ nor the ‘King of Prussia’ were
acceptable partners at the table of peace negotiations.* Obviously it is not
Wilhelm II who is at issue. It is rather the identification of the German people
with one man, according to the logic of monarchy. The formal requirement of
the Versailles negotiations is that the logic of embodiment, the entire nature of
the relation between people and person, is being radically transformed, revolu-
tionarised. Germany was not excluded in the sense that the vanquished part
was not allowed to participate, to represent its own subjective position_ and to
recognise—and thereby legitimise—the charges made against it. An 1:‘1t.egral
part of the judgment was ‘which Germany?’. Which ‘figure’ could p:ohtlcally
represent the German ‘people’ in a politically ‘acceptable’ form while at tbe
same time embodying the German identity? Wilson ridiculed the monarchy, vir-
tually decapitating the King of Prussia, and the German Empire was left to
make massive identity changes in order to legitimate itself in the international
symbolic dialogue. Imperial Germany had to change its symbolic identity in
order to represent itself.

Obviously there were clear revolutionary moments in the pre-history of the
Weimar Republic. The military revolts in Kiel on 4 November 1918, p:rccedf’:d
by the famous submariner mutiny a few days before, as well as the public upris-
ings in Munich on 7 November 1918, combined with a newly opened public
sphere, helped to lead the Empire to a collective mood of change. Fu.rthcrmorc,
both the Independent Socialist Party (USPD) and the Spartakists played

3 H Holborn, Deutsche Geschichte in der Neuzeit. Band 1l: Das Zeitalter des Imperialismus
(1871-1945), trans. A Holborn (Frankfurt am Main, Fischer, 1981) 287.
4 Ibid. 292.
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important roles in determining the tone of the first attempts at a new constitu-
tion. But an undeniable novelty in the ‘revolutionary’ events is the formal revo-
lution, which shadows the material one. From the first actual cessation of
hostilities until his ‘retirement’ from Berin to Spa on 10 November 1918,
Wilhelm II was pathetically drained of his legitimacy, to a large degree because
of disagreement with his military advisors on the legitimacy concerning the
cessation of hostilities, but also in part because of Wilson’s simple refusal to
acknowledge that a king, any king, could legitimately represent a people or a
nation.

This de-coupling of the people from its formal logic of collectivity explains
in part the weakness of the constitutional formulations of the Weimar
Republic. Where the Bismarckian constitution of 1871 is based on a reciprocal
relation between a popular representative body—the Reichstag—and the king,
the presuppositions given to the architects and theorists of the Weimar consti-
tution—Preuf, Weber, Jellinek, Meinecke, and others—were required to strike
delicate balances along several registers, between Prussian hegemony, liberal
and anti-liberal tendencies, revolutionary and anti-revolutionary movements,
economic interests, etc.’

It is customary to insert the Weimar Constitution of 1919 either into a gen-
cral European tradition of constitutional law or a particular Germanic legal
tradition dating from the early nineteenth century—say from the Deutsche
Bundesakte of 1815 or the Wiener Schluakte of 1820. Such genealogies have
distinct advantages, and in what follows we will build in part on historical
reconstructions of a number of conceptual constellations. Still, the political and
legal run-up to the Weimar Republic in 1919, and its extraordinarily turbulent
fifteen year life make it a singular object of study. What sets Weimar Republic
apart, and at the same time makes it an instructive case for our understanding
of contemporary European questions, is the weave of tensions that traverse and
organise it: monarchy and republic; novelty and tradition; revolution and
democracy; bureaucracy and pre-bureaucracy® These tensions are echoed by
the conceptual construction of the Treaty of European Union.

To narrow the point of entry for this unorthodox comparison, we will focus
on the constitutional theory of Carl Schmit. More than any other theorist,
Schmitt opened up theoretical reflection on the notions of constitutionalism,
representation, identity, and legitimacy, and contributed a generalised set of cat-
egories for prying apart the antimonies of modern democracy. It is our intention
both to explicate those categories, which seem pertinent to the question of
European constitutionalism, and to measure the extent of their portability to the
legal, political and ethical questions of the beginning of the twenty-first century.

W Apelt, Geschichte der Weimarer Verfassung (Miinchen & Berlin, Beck’sche Verlags-
buchhandlung, 1964); H Schulz, Weimar. Deutschland 1917-1933 (Berlin, Siedler, 1982) 90-91.
¢ P Gay, Weimar Culture. The Outsider as Insider (London, Penguin, 1968) 1-8.
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“The German Empire is a Republic.”” / ‘Citizenship of the Union
is Hereby Established.’®

Conventional wisdom holds that the unification of the (.}er.m'an Empire under
Bismarck and the Imperial Constitution of 1871 was sngmﬁ_can;ly weake.ned
and indeed endangered by its successor, the Weim‘ar Constitution.” The varm_u?
forms of quasi-revolutionary turbulence, separatist movements, general SEOCI:

unrest and dissatisfaction put into question the entire consciousness of t g
Germanic peoples as a Schicksalsgemeinschaft, as it ‘hiad been ‘culri\;te

through the second half of the nineteenth century. "‘Fhe crisis of the imme dla}:e
post-war period had two aspects—the matcnal. military catastrophe, and its
immediate consequences for the material well being of th? Gcr.maﬂ ljlrppm, on
the one hand, and an identity crisis, on the other. This identity crisis can be
mapped on several levels. It traverses social strata, culturgl groups, and institu-
tional matrixes. On the conceptual level, which is our primary interest, the cri-
sis involves revisiting the question of the unity of the people(s) of the German

ire. _

emge\r despite ideological dogma, and popular perception ‘( both Cl.()l'[lCSl'IC and
international), the German Empire at the end of the Blsrggrcklan‘cra was
remarkably heterogeneous. Indeed the most noteworthy political a‘crhlextemen;
ascribed to Bismarck, and carried forth by Wilhelm II, was thtf: unification, of
the relatively diverse German peoples. The Frankfurt Const‘ltutlon, born out o

the Paris uprisings in 1848, although a grand opportuqttylfor the (l}errjnan
Empire Parliament to enter the ranks of liberal dcmocraczfes in the Cﬁr y nclin.e-
teenth century, ended in failure. When the Frankfurt Parh.amcnt co aﬁa.se Tn
1862, the baton was past from bourgeois liberalism to aristocratic militancy,
within a discourse of culture, soul, and not the teast' body. Th§ Empire was 011:(:;
again unified under the famous sign of blood and iron. As Bismarck remarke

in 1862:

Germany does not look to Prussia’s liberalism but to her power. The ?outh .Gcrmaz
States—Bavaria, Wiirtemberg, and Baden—would like to indulge in liberalism, and
because of that no one will assign Prussia’s role to rhf:m. [...] Not by spethcian :
majorities will the great questions of the day be decided—that was the mistake o

1848 and 1849—but by iron and blood."

Both Article I of the Constitution of Weimar, (‘Tht? Germ.ap Empirc is a
Republic’) and Article 8 of the Treaty of European Union (‘Citizenship of tl}:e
Union is hereby established’) are far rhetorical cries from more noteworthy

7 H Hildebrandt (ed), Die deutschen 'IVerfassngen des 19. wund 20. Jabrbunderts

{Miinch/Wien/Ziirich, Schéningh, 1992) 69, N .
# “Treaty on European Union,’ European Commission {1992) Article 8.
* Above n 5, Apelt, 369. s i
1 Mj%\i?orst [cdi The Great Documents of Western Civilization (New York, Barnes and Noble

Books, 1994), 265.
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constitutional precedents, say the French Constitution with its poignantly deep
gnd necessary enmeshing of state and right, or the American Constitution with
its rht?mric of religiosity, freedom, and independence, or even the Frankfurt
anstltution of 1849. Both Weimar and Maastricht conspicuously avoid
poignancy, taking aim at the kind of instrumentality which assures their land-
mark rhetorical dryness. The Wilsonian democratic moral ethos and the utter
failure of the politically embodied force of Wilhelm II or the other princes
made republican instrumental neutrality unavoidable. !! :
: Tbe naked, skeletal rhetoric of citizenship in the TEU European construc-
tion is also inseparable from a desire to avoid the politically ungainly questions
of ethnicity and ethics in history. In this sense Germany’s dominant position in
the processes of European integration is inseparable from a certain political
postur‘ing towards a renewal of its political ethos. Both the Weimar
.Const:tution and the Treaty of European Union grow out of political situations
in which cultural politics grew burdensome, difficult, unprofitable, and even
dangerous. At Weimar the result was schematic republicanism, at Maastricht
e(}OﬂOmetric populism. The first inaugurates, the second reproduces, albeit in a
Filffcrcnt way, within a different context, a kind of transparent constitutional-
ism: the constitution as simple form, the modern antinomies of cultural unifi-
cation resolved as juridical formalism.!2
Not at all gratuitously, the self-transforming ethos of the transparent con-
stitution, the conceptual history of the modern constitution has gone full cycle.
We must underscore the modernity of the constitution since, as is well known
p?ht_y is also the central constitutional concept of Athenian democra(:);
Distinctively modern conceptual history reveals however that Constitutior;
enters the second half of the eighteenth century—the very dawn of synthesis of
natural rights and individuality—as an experiential concept, which reproduces
the political and judicial situation of a given state. Constitutional debates are
empirical. Opponents of the modern consolidation of constitutionalism not
satisfied with the pragmatic consequences of the constitution interrogate and
attack its juridical backgrounds, thus opening a toward a tradition of political
and social analysis, which parallels the more romantically inspired imperial
traditions of the nineteenth century.!3 ’

"' Indeed the strongest critique of the Weimar Constitution came from the southern German
and Prussian ‘federalists’, who felt that the side of national unity was not strengthened to an a
able level against the variety of regional particularity. Apelt at n 5 above, 371. e
12 Thus v».rhcn Article A of the Common Provisions of Maastricht proclaims, “This Treaty marks
a new stage in the process of creating an ever closer union among the peoples of Europe, in which
dec_lsmlns are taken as closely as possible to the citizen . . .’y a Pandora’s box of consrirurio;al antin-
omllacsr;sgpcned: ‘union’, ‘people(s), ‘citizen’ must all be analysed in this same light,
e ?:T;;‘U J\:’erﬁzssung II'in R Kosellek et al. (eds), Geschichtliche Grundbegriffe (Stuttgare,
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The Constitutionality of the European Constitution

In the opening reflections of his landmark work, The Constitution of Europe,
JHH Weiler attempts to articulate an abiding general definition of a ‘constitu-
tion’, or even of the constitution of Europe as it is promised in the determinate
form of his title. Indeed, glancing at the comprehensive index of the volume we
find that the entry ‘constitution’ promises only a meagre handful of direct ref-
erences. Instead of focusing on a fixed definition of a constitution, or even the
constitution of Europe, Weiler begins by evoking the memorable *“constitu-
tional moments” associated in the collective mind with important changes in
the constitutional order’.'* He thus shies away from a substantial definition of
the constitution, moving instead toward the notion of constitutionalism as a
kind of phenomenology of the constitution. In other words, he focuses, in most
of The Constitution of Europe not on what the European constitution is, was
or should be, but rather on the what happens when constitutionalism happens,
what are the backgrounds, structures, and newly articulated models that
become visible when the constitution of Europe ‘constitutions’. He regards
such ‘constitutional moments’ of European construction and integration as the
key situations in which the logical, legal, cultural coherence of Europe is put to
the test and brought to the fore. Some ‘obvious candidates’, he suggests are the
Schuman Declaration, the entry into force of the Treaty of Rome, the declara-
tion of the European Court on the supremacy of Community law, the 1985
White Paper, etc. For all his theoretical sophistication, Weiler never explicitly
theorises this approach, and that is perhaps one of its great advantages. Weiler’s
theory of European constitutionalism is a synthetic one, articulating and
consolidating itself through the examination and analysis of the existing legal
situation or reality.

This synthetic approach is instructive for a theoretical understanding of the
nature and function of legal scholarship. The immense advantage of a legal-
theoretical approach to European construction, compared, say, to a political
scientific one, is that juridical science is accustomed to understanding the legal
‘meaning’ of juridical documents to be the object of a process of their own
interpretation and testing. No legal scholar would claim that the legal sense of
Maastricht is fixed at the moment of its signing. Its meaning is phenomenolog-
ical, it emerges and evolves in and through a kind of logic of speech act, of
‘doing things with words’ to borrow Austin’s illustrious phrase. Legal thought
does not produce legal sense until it ‘does’ law, until it deploys the material and
institutional mechanisms at its disposal, themselves produced within the limits
of the legal system.

Through this institutional phenomenology a number of the tensions inher-
ent in any constitution—and in the notion of constitutionalism—come forth.

14 JHH Weiler, The Constitution of Europe (Cambridge, Cambridge University Press, 1999), 3.
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The most tenacious of these is closely related to the paradigm of legal-
theoretical thinking as we just evoked it. Legality, and legitimacy, become
f;ctive, indeed thinkable and analysable, only after the legal system wh,ose legal-
ity and ‘lfj‘gitimacy is in question, closes the door on precisely these qucstifns
The legitimacy of a legal system is created at the very moment when the ori il‘;
or basis of thar legitimacy withdraws into self-evidence. Thus the primordigal-
ity of the constitution obeys a very strange logic indeed. Any constitution or fun-
damental document of a legal order is composed and authorised by actors who
not only do not belong to the legal order they are creating, but are not destined
tp belong to it. The legitimate, authorised creators of a constitution or constitu-
tlofmal order function necessarily outside and prior to the existence of the consti-
tunon.lA][ constitutions are un-authorised, or in other words, authorised before
authorlsaFion was legitimately possible. The constitution is understood as the
organisation structure and norms (‘tenets’) of the ‘political and civic culture’ of
the polity, while at the same time dependent upon that polity for its
constitutionality.

Conceptual Logic of the Constitution According to Carl Schmitt

As we have already suggested, the genesis of the Weimar Constitution draws
together the extremes of the political spectrum. No true revolution was neces-
sary: the Empire collapsed by implosion under the strain of the revolutionar
atmosphere of the times and the real shock of general strike on German soi]y
Tl‘ue precedence of constitutional republicanism widely occupied the con-'
sciousness of the continent. The German Empire stood prominently in the li
of the similar quasi-revolution conjunctures. Y e
. In the eyes of Carl Schmitt, the military, political and social security of the
Bismarckian Empire bred a constitution replete with juridical weakness and
Iqopholes. This political arrogance was corroborated by the dominant para-
digm _of legal positivism, which tended to repress or simply displace theonl:tical
questions of constitutionality, constitutional legitimacy and juridical coher-
ence.!’ Vgrfassungs!ehre (1927) is in this context intended as a first of its kind
:c,tudy. Neither a commentary, nor an analytic study of individual articles, it is
mtcpdcd much more as a deeper conceptual reflection on the essence o’f the
notion of the constitution in general. It refers actively but not exclusively to the
living Weimar Constitution, seeking instead to present a general framev};ork of
the concept of constitution. It is thus a general theory of the constitution, in
both historical and analytical perspective, an analysis of the networks ;nd

modffls in intellectual history that serve as origins and models for the possibility
of thinking about the constitution today.

5 C Schmitt, Verfassungslebre (Berlin, Duncker & Humblot, 1993), 3

3 3
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In the perspective of a treatment of the question of Europe, the situation of
Schmitt’s text opens many doors, but must at the same time be treated some-
what delicately. On the one hand, the generality of Schmitt’s treatment of the
concept of constitution provides a considerable body of indexes for revisiting
the question of European construction in general and of a European constitu-
tion in particular. On the other hand, the political unity of Europe, not unheard
of in 1927, is far from being submitted to an informed analysis, and farther still
from the insights gained through the pragmatic attempts at construction of a
European house. We will in what follows attempt to play on both registers, as
it were. We will on the one hand deepen and exploit Schmitt’s theory of consti-
tutionality as it might possibly relate to some un-thought-of political entiry
with the possibility of being politically organised in a constitutional manner.
On the other hand, we will attempt to bring the more speculative contemporary
theory of European statehood and federalism into orbit with Schmitt’s more
narrow considerations of a constitutional state (Rechststaat).

Unity and Constitution

Schmitt’s first insight in the Verfassungslehre carries the argument of the entire
work: the term ‘constitution’ is polyvalent. It denotes not only a number of dif-
ferent contents or notions, but also connotes a certain ontological status. A
constitution in the latter sense (in English as in German) is the fundamental
essence of a thing. In the most general sense, any thing that has being has a con-
stitution. The constitutionality of any given thing is its position against the
background of the hic et nunc of the cultural, social, historical order. It is its
opposition to the general fabric of existence. It is a kind of assertion of exis-
tence against the forces which would cause the thing to wither or disappear. It
is the irreducible kernel of the thing, that which cannot be dissolved either by
conceptualisation, rationalisation, institutionalisation, or politicisation. We
will retain this open, ontological sense of the word constitution as statu, for it
will serve as a key to the mysterious and politically and ideologically charged
concept of ‘people’.

Schmitt, however, sees the need to concretise the object of his constitutional
theory within the domain of traditional political forms in order to render it, as
he puts it ‘understandable’. He thus begins by narrowing his focus to the con-
stitution of the State, defined as ‘the political unity of a people’.'® In this con-
text a ‘state’ refers to ‘the political unity or as a particular, concrete manner and
form of state existence, and in this sense it can be understood as synonymous
with ‘the general state of political unity and order’. At the same time, he has-
tens to add, ‘constitution’ can refer to a ‘system of norms’ and must thus be

16 Ibid. 3.
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considered not a concrete, political unity, but rather an ‘ideal unity’. Commo
to both conceptions of a constitution is the notion of a unified wbot:e In oth )
wmtds, bf}th the political unity of a people and the unity of norms are -based =
an implicit coherence, a closed system of norms values and references BO?E
flsgeclts of the conception.of .Constitution belong to what Schmitt cails the
a so‘uteb concept of constitution’ as contrasted with the ‘relative concept of
constitution’. The former is best understood in opposition to the latter. ¢
The frelative’ concept of constitution is, according to Schmitt bas;ad on
conception of the relationship between individual laws of politic;l entit Z
the tc‘»tal’and general constitution of the same. The relative concept scgs i?le
constitution as summun partes. The constitution is neither more nor less tha
the totality of the rules, regulations, and norms that organise the polity th i
encompasses. The constitution in this sense has no metaphysical di];:nergi o
meaning, be it political, social, cultural or spiritual, which might transc 02, [1"110
emplrxclal laws in effect. ‘Constitution’ in the ‘absolute’ sense seeks to coerrr11 i 'e
the notion of political #nity in the broadest sense. It refers to the ‘mode of e
tence (Dasein;wei.se)’ of any given political unity. This mode of existenc:xm—
be ‘conceptuallsed on three levels: (1) as the concrete ‘general status of olit?ar;
unity a}n‘d social order of a particular state’, (2) as a particular mann}::r (f;c?
of pOll.tl.C&] and social order, and (3) as the “principle of dynamic becom "')
gf political unity’. The conceptual frameworks of all three levels surpasst?g
;:lnopd(::ant ways the summun partes of the positivistic legal-constitutional
: In the first sense the constiturion /s the State. It is the real, existing State i
its present form, in all its possible dimensions. Constitution,—whichgcan i ;n
be named in the indefinite form—is not something the State possesses Otn 4
rather_ thg very State-ness of the State, its essence or irreducible subst,all*:cls
COI’]StltuFlon Is prior to any notion of sovereign or sovereignty, any idea cé
monarchical or popular will, any constitution in the narrow scn,se o}f7 4 do
mental law’. Constitution, says Schmitt, is a status of ‘unity and order"u‘lzfl?-
State would cease to exist if this constitution, that is this unity and- d 5
ceased_’.” The cqnstitution of a State is not the mere fact that there is unitoinfé
order in a material sense. By ‘order’, Schmitt refers in part to the Aristo::ali
sense of a naturally given cohabitation of people in a city or a region. Far f; i
the modern police-technical notion of ‘law and order’, Schmitt sicks'r s zom
score th(? cultural or cosmic order. In the same vein, ‘unity” is an organicobu;1 i
ing, an irreducible common ground, which resists the instrumentalisat?oong;
modern fprms of systematic conceptua]isétion—and at the limit democn t("J
forms of instrumentalisation. This organic or cultural connotation’of unit i 1;
qrder. represented by constitution possess a spiritual dimension. ‘The co o
tion is [the State’s] soul, its concrete life, and its individual e);istencc’ ?:H'Ifl];

7 Above n 15, 4.
18 Above n 15, 4.
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State is a gathering point or nexus of a number of groups and individuals, com-
mon in certain respects, different in others. The fabric of commonality, the sub-
stance of the common belonging is its constitution, the spiritual common
ground, the motivation for the laws and institutions which otherwise serve to
organise in a concrete or pragmatic fashion the spiritual constitution of the
collectivity.
In the second sense, Schmitt understands a partial concretisation of the
political and social order. ‘Constitution’, in this regard, is still indeterminate,
still inseparable from the existence or being of the State, still far from being one
contingent property among others, but Schmitt attaches it to a determinate
form of governance. The constitution of the State makes its imprint on the
social and historical reality by determining the forms of governance available to
and in part utilised by the State. Constitution in this sense corresponds to what
is more commonly called the form of the State, be it monarchy, democracy or
otherwise. In as far as constitution in this meaning represents a particular state
form it is still an existential form, profoundly related to the very being of the
state. The constitution is the forma formarum. This being, this status can be
and is the object of evolution, of change. Ina kind of historical State-paradigm
shift, revolution can bring about a change in a State in the sense of a change in
form of existence of the State. Indeed with the November Revolution of 1919
fresh in mind, Schmitt is obliged to explain historical change in terms of both
continuity and rupture. Revolutionary change obeys both logics. This change,
according to Schmitt is not merely a continuous change, a shift from one insti-
tutional or legal structure to another. It is rather a shift in the form of being, in
the form of existence in which a new kind of ‘soul’ becomes the foundation for
the new State.

Finally, in the third sense, Schmitt sees this status as a situation in constant
development, or to use the more existential terminology, as constant in becom-
ing. The analysis of the static, existential nature of constitution is thus opened
to include this same cosmology in terms of genesis (Entstehung) and ‘dynamic
becoming’ (dynamisches Werden). Here too Schmitt calls upon the dynamic
reason in Aristotle’s Politics in order to reconcile the notion of the organic unity
of a political collectivity with its implicit, necessary, and equally organic
self-transformation.

The conflation and concentration of these threc aspects in the modern
notion of ‘constitution’, such as it appears in the Constitution of Weimar of
1919 is far from simple. Yet a number of particularities of the Schmittian con-
ception may be underscored, in view of a dialogue with the contemporary dis-
course of European constitutionalism. The guiding question that indeed
receives some prospective answers concerns the nature of the unity, which can
serve as the basis for the ‘institution’ of a State or a State-like entity. In his
existential reflections on the nature of constitution, Schmitt suggests that the
fundament of constitutional belonging is to be in a situation prior to the
constitution as a positive document prescribing rights and obligations to
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those technically belonging to the state. The ontological prioritisation of the
‘classical’ model conceives of the relationship between State, belonging, and
constitution, in an entirely different manner. For the ‘classical’ model, the
‘belonging’ is more or less primordial, the State is conceived as an appropriate
form of organisation for those who ‘belong’, and the constitution is then the
final administrative tool for organising those who belong within the State-form.
By reading both ‘constitution’ and ‘State’ in their strong, existential forms,
Schmitt opens the dimension of the primordiality of the constitution, of ‘the’
constitution as ‘constitution’, of ‘constitution’ and ‘state’ gua status, as the
ground existential forms of collective self-organisation.

Legal Implications of the Existential Constitution

Schmitt points out that ‘constitution’ in this ‘absolute’ conceptual sense likewise
signifies a ‘unified, closed system of greatest and last norms’." The constitution
in its existential sense is thus also the most general, most comprehensive norma-
tive dimension of a collectivity’s self-organisation. The organic unity of consti-
tution provides the organic pre-State—and thus pre-legal—basis for law. The
ontological status is that of the ‘shall (Sollen)’.

Schmitt emphasises that this system is closed. Yet as we have remarked
before, this closure is not a summation of the parts. It is in effect the sum of the
components of a legal order, plus the bonds between the components, plus the
sense of the cohesion, plus the origin of the cohesion. ‘Unity and order’ are not
purely technocratic or bureaucratic as, for example Weber would argue. On the
contrary, order is a metaphysical term, far closer to the notion of cosmos than
perhaps Schmitt is at liberty to suggest in his legal treatise.

This implicit normative essence has clear consequences for the notion of
State as status, and Schmitt hastens to underscore them. For norms are by
essence dynamic. Norms refer to a status, to a state of affairs, which does not
yet exist, but which should exist. They thus implicitly point elsewhere, to a kind
of potential development, the attainment of which requires that the status at
hand be abandoned.

To further this reflection, Schmitt once again makes use of the foundational
formula ‘the constitution is the state’, which we discussed above. In this context
however the implication is that the State is always already normative. Such a
position is in clear opposition to Weber and other modern theorists of the State,
who understand it as a transparent, bureaucratic scaffolding in which the indi-
vidual is more or less accessory.? Schmitt’s view of the normative character of

the State considers normativity as inseparable in some primordial way from the

' Above n 15, 7.
* Cf M Weber, Wirtschaft und Gesellschaft (Tiibingen, JCB Mohr, 1972), 125-26.
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‘European constitution’ or any other, lies in its primordial Europeanness, a
substanct?—for those who cry ‘essentialism’—which is disinterested wh;ch
precedes interests. The constitutionality of the European constitution rr;ust and
shall transcend all the systematic internal contradictions, discontinuiti nd
obscurity of the bureaucratic processes. ‘ e

Legitimacy of a Constitutional Collectivity

Thf." problem of legitimacy of a European legal order may be pursued by fol
lowing further the thread already exposed: that of the closed constitution ); =y
tem and .of the nature of such closure. This concept of closure is esscntia;li bsytsl;
to Schmitt’s critique of the Weimar legal order and to our extrapolationo f
some of Schmitt’s principles to the European present.? It is also this distincti i
which structures Schmitt’s distinction between ‘legality’ and ‘legitimacy’. I ﬁ:ﬂ
long essay ‘Legality and Legitimacy’ (1932) he introduces the central di;’u:n:tioc
between the constitutional state in its legislative capacity (Gesetzgebungsst zn
and tl.lf.' constitutional state in its juridical, governmental, and :;gclml'l'ligstS i )
capacity. The former is characterised by a ‘closed systcn; of legality’ ;:Ltiwl?
st‘ands in contrast to the system of legitimisation of the latter Neve:has E
d_lff_erence been so marked, says Schmitt, as today: “. . . today tl;e normati LA b
flCthl‘l. .Of a closed system of legality enters into a striking and undcrll‘ir:l;iz
opposition to the legitimacy of a truly present, legal (rechtmdfligen) will’.26
clln more or less Weberian spirit, Schmitt criticises the tendency tox;vards
i.:;:g c‘:rs;tt:nrc::tgt;l;coit:zc as a.purely administrative entity, concerned more or
witl ‘ conomic management and administration all of whose
mOtIV.?lthﬂ and ‘legality’ resides in the immense technical regulations th
organise them. For Schmitt it is not a question of whether such bureauc :}t
activities are legitimate or not. The correctness of their activities are sir;a 11‘3
never n:dyced to questions of legitimacy. In this sense the legislative State ip /
n;erc ;’ehlﬁe, co_ntaining no inner substance, no existential significance, :1:
fhzc;:a ;1; to fe tit:g:;lt?rces that bind and separate the individuals assembled in
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Schmitt evokes the jurist Rudolf Smend, who in his own writing had com-
plained of a missing pathos in the claim to the constitutional validity of values
(Wertgeltungsanspruch). Schmitt agrees of course. Still with the help of some
Weberian tactics his critique goes even further. Schmitt sees progressive dis-
junction from the feudal states of the Middle Ages, to the absolutism that pre-
ceded the French Revolution, to the constitutional systems of the Restoration,
to the July Revolution 1830, to the German Revolution of 1848, and finally to
the November Revolution of 1918, when the conditions were set for the emer-
gence of the most modern edition of the Weimar constitution.” All these
phases of European history are marked not only by renegotiations of constitu-
tional documents, re-negotiations of relations of power between the sovereign
and the ruled. They also constitute transformations in the very notion of the
legitimacy necessary to constitute a sovereign and a state, of the minimum suf-
ficient conditions to establish governance in the ideal (or absolute) sense, but
also in terms of the pragmatic, policing functions of the State. Schmitt’s analysis
parallels Weber’s in its agreement on the bureaucratisation of State authority
and the transformation of legitimacy into floating legality.

The history of constitutional thinking has lead to a point where the ideal of
a closed, self-reflexive system of legality is the standard by which to measure the
degree of legitimacy?® Legality has taken over the roll played by legitimacy.
Legitimacy is henceforth an expression or a derivative of legality. ‘Legitimacy
and legality are reduced to one common concept of legitimacy, when in effect
legality actually means the opposite of legality’.?? It is far from Schmitt’s claim
that nothing has legitimacy any more. Rather he means that legitimacy as a
concept has been refilled with a new concept, that is, as legality.

The conflict that Schmitt and others see is that this displacement of legality
to legitimacy, though it may be in pact with a certain political Zeitgeist, is
nonetheless not in pact with the people intended as the sovereign subjects of the
constitutional system. The state will not be successful as pure administration as

long as there is popular aspiration for the ideals of a constitutional ethos.

As long as the belief in the rationality and ideality of its normativity is alive and
well, in times and in peoples who still have the capacity to assert a (typical
Cartesian) belief in the idées générales, it appears as something higher and more
ideal.®®

The measure of the conceptual and political need for the cultivation of a legit-
imising ethos is the popular ability to imagine it. The ethos that Schmitt sug-
gests German citizens still know how to invoke is not proper to Weimar. It is a
European ethos. It is the ‘thousand years old’ difference between nomos and

7 Above n 15, 4457,
28 G Teubner & Z Bankowski, Law as an Autopoietic System {Oxford, Blackwell, 1993).

¥ Above n 26, 13-14.
30 Tbid. 15.
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pf?esm.os, betw?en ratio and volontas, intelligence instead of blind, indiff
will, rights against the instrumentality of simple commands.?! ’ ol
2 The same classu?al questions may be asked of the legal components of
uropean construction. On what do the claims of validity of European 1
re;::lose? What is the origin of the legitimacy of the European Union iE gcnei:;
flrn o_f the system Eurc‘:pea:? law and the European Court of Justice in general?
© re-pose these questions in a Schmittian (or Smendian) fashion would be t
seek the site {gnd historical moment) or rupture between legality and legi X
macy. At whgt juncture in the history of the rise and fall of the nation-st Ctgm-
universal basis of collective identity, does the legality of collective s stemS Z " alj
free from the deeply rooted ethos of legitimacy? What is the e};:tcnt Sofr‘:;
f;c;ifi(:;a?anubroPea; belonging? To what degree can this pathos provide th:
ing basis for a constitution?
pathos override the alleged abscncg gf f Egr:;)::nt};'inﬁ);esience b o

EU and the Political Constitution of Union

Schmltt concludes his Verfassungslebre with an overview of the different f
of interstate political organisation, with particular focus on the consfiri t?rm?
nature of union (Bund). Already in 1919 Europe had seen the birI:hLl ;0“}‘:
Lfaague of Nations, conceived as a vehicle to collective understandin Ocl thc
hlmdra.ncc of further world war. But without any strenuous reci rocga,l anl:ul't :
ti-lons, it represented a weak model for the kind of visionary concipt of ‘oun;g:’
{1 : :i ic{:hmltt felrftp be a natural (j'ontinuati(.m of his Verfassungslebre. Indeed, in
: onomy of interstate relations Schmitt situares the union at the termi
of a progression from the least binding to the most binding types of relati ns.
F:r.st;’y, and in general, accessory relations between states arlz com atIlmm‘
;t;posmg on t.he n-o;ior;1 of coexistence as a ‘right of peoples’. States ’:}l::tlpsl?::;
appreciation of these rights share also a common sense of belongi
together. The principle of the other State is i : et belasias
Herc there is no constitution of any kind, onl;ht‘;ut-J ?;llirflc:;:sl(;?’li)? fhbdodngu‘lg-
ciples. Secc?ndfy, contractual relations between individual States rcs . P“}r:'
gext level in the .hie}-archy of formalisation of international coheingnglzcs
Til;i?;;?ntt}fea;j[:;?im(%ﬁzl;; :lst)) ;:0:1 but into pliely tlhe existence of the State.
_ contractua i indivi
Statcs_ in which war is a potential reprisal against ‘I:ofil::?:n bf;}';‘:-‘::ﬂl‘;dl‘_”dua;
::;9221&;;: tl;ﬁs invqkes a far more complex system of valuels and an ex?ss:;)r::izl
A alliance is not an internal politi i ifi
tiorf of the political identity of the ind?vi&lil:f;:tf::; (fjiisn:)i:::;gil:sre mOd‘;f""-a‘
notions of justice and fairness in its relations to:vard those withS E:ffﬂf:; Stl:(;

* Above n 26.
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accords are made. Lastly, the union (Bund) sets itself apart from the other types
of association by the fact that it puts into play the existential status of the polit-
ical organisation involved. Not only does its conclusion imply a potential mod-
ification of the political architecture of the very State, but also violation of the
union pact can have existential consequences for the parts involved.”

In this regard the European Union concluded at Maastricht and partially
realised through Phase III of financial and monetary union, is a union in
Schmitt’s way of thinking. This is most marked by the fact that the Treaty of
European Union is irreversible. There are no provisions for failure. Should it
fail, it will not simply entail the locking up the doors of countless institutions
in Brussels and in the various European capitals. Failure would introduce not
only political but also structural crisis into each of the European member-
States, and revolutionise the very architecture of European politics.

As Schmitt conceives it, the most essential determination of a union is the
political unity that organises it. The union is conceived as a long duration proj-
ect and its contract aims at the preservation of all the constituent members. In
the same way, a union, in Schmitt’s view, implies the commitment to protect any
and all members from external military aggression. To this end, there can be no
union without the possibility of intervention in the internal affairs of individ-
ual members. Lastly, there is no union without at the same time the possibility,
indeed the international right, to go to war as a union. Now the European
Union is a completely original creation, and we share the point of view of those
who claim that it will only find a final political form that is sui generis. Still, we

once again approach common ground with the provisions of the TEU, which as
it were may be said to meet the criteria such as Schmitt understands them. The
only grey zone is clearly the final criterion concerning ‘union war’ Article J4,
goes reasonably far in opening for the possibility of an orchestrated European
defence policy and military action with the aim of upholding it.”
With these categorics and determinations in place Schmitt examines the con-
tours and limits of the legal structure of the union. He arrives at three ‘antino-
mies’, all of which have direct interest for the question of European construction.

(1) The first antinomy concerns the right to individual self-preservation. On
the one hand, by definition, cach member of the union is interested in
the preservation of sovereignty and independence of each of the other
members of the union. On the other, the preservation of the independ-
ence of other members necessarily weakens one’s own sovereignty and
independence.

(2) The second antinomy concerns the right to individual self-determination.
On the one hand, each member seeks, through the union, to preserve its
own independence. On the other, the union in general is interested in the

32 Above n 15, 363-66.
33 Ibid. 367-70.
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welljbcmg of each of its members, and thus there is a tendency to inter-
vention, thereby cancelling out the right to self-determination of each
member.

(3) The most general—and most interesting for our purposes—antimony
concerns the question of the homogeneity of the union.

Schmitt’s understanding of the union’s homogeneity, or lack thereof, builds
upon two previously explored themes from the Verfassungslebre, namcl,y those
of ‘.wiIl’ and ‘existence’. Both are to be understood in their deep-organic onto-
logical sense. The ‘common will’ and ‘political existence’ of the individual
members of the union are kernels, guarantors of the individuality of the indi-
vu;lual members, irreducible to the will and existence of the collective union. In
this sense there is also an irreducible political cohabitation within the uni;m-
the general existence of the union, and the individual existence of each mem:
ber. They constitute to diverse forms of political existence, which, though fun-
damentally incompatible, because fundamentally, necessarily hetérogeneous—
_that being the very definition of a union. The degree of heterogeneity, or
mvcrscly, homogeneity is also the key to Schmitt’s ‘solution’ of the antinf;my
Any union must repose upon an essential precondition: the homogeneity of it;
members, that is, a substantial equanimity (Gleichartigkeit) which founds a
concrete and essential agreement and thus hinders situations of extreme con-
ﬂlct. This homogencity, says Schmitt, can be ‘national’, religious, ‘civilisa-
tional’, social or class-oriented, or otherwise.3® The political um'on, can exist
onl‘y in a contradictory situation. Any union must exist within the limitations
of its double subjectivity, one based on the nation-State constitution. the other
based on the rights of peoples. ,

The Euopean Nomos: Cultural and Legal Geography

ln‘his 1944 article “The Situation of European Legal Science’ and more system-
aflcall_y‘in his post-war book The Nowmos of the Earth (1950), Schmitt prolongs
his critique of legality masquerading as legitimacy, which we have alread
underscored in his pre-war writings. ’
Spmc comments on the term nomos are indispensable. From a certain point
of view the entire book The Nowmos of the Eartb is little more than a prolonged
historical reconstruction and interpretation of this term. Either explicitly or

84 Thclrnarter of homogeneity is a crucial component in the argumentation of the German
Constltunona:l Courtinits famous finding against the constitutionality of the Maastricht Treaty of the
Eumpca_n‘Umon. The absence of a European demos, among other things, excludes its chst}irtmio;
from legltlmatc recognition. JHH Weiler, ‘Der Staat iiber alles—Demos, Telos und die Maastricht
g.;t_z;chmdun% des Buqdesverfassungsgerichts,‘ Harvard Jean Monnet WP no 7 (1995) 3 and JHH

c;j e:-{ b];}iz (;'.(;r;fr;.;g.mn of Europe (Cambridge, Cambridge University Press, 1999) 268—70.
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implicitly, it is central to the majority of Schmitt’s reflections on culture, law
and economics in the European context. When Schmitt thinks internationally,
his particular understanding of the concept of nomos makes itself felt. Nomos
is the copula that makes possible the thought of the transnational. It is the com-
mon ‘ground’ of the concept of Europe, and in this sense it is essential for our
speculations on the meaning and future of European construction. The abiding
critique through virtually all of his writings on international law is against an
impoverished determination of the concept of the ‘European’ through a too
narrow understanding of the roll of space and thus geo-politics, on the one
hand, and the mutations in the categories of the Volk and international law, on
the other. For Schmitt’s sometimes virulent attacks on legal and political schol-
arship is an attack on the discourse of Europe. By this I mean the notion of a
certain legal rationality that pretends to capture adequately and exhaust the
question of Europe. In this sense, Schmitt is already an anti-postmodernist.
This does not mean that he is simply a modernist—here in the Lyotardian sense
of implicitly adopting the ‘master narratives’ of progress, individuality, tech-
nology, etc. These too fail to grasp the metamorphoses of the European con-
ceptual universe, made ‘visible’ in the metamorphosis of the European space.
Schmitt refuses the abiding and canonical discursive-construction of Europe
created in and through the discourse of international law.

It is thus not incorrect, but somewhat myopic to translate nomos with ‘law’.
Nomos does indeed translate to law, but only in its most technical-rational
modern sense, precisely the sense that is the object of Schmitt’s ire. Schmitt’s
work clearly indicates that nomos, has deep pre-discursive roots, or that in
some sense ‘law’ is also the law of the earth, not simply the object of legisla-
tion, execution, or judgment, it is a transposition of ontological nature of
Europe. Not merely the moving of borders from A to B on the surface of one
self-same continent, but a change in the nature of the surface, in the nature of
the border, in the relation of individuals—real, living bodies, with concomitant
physical borders and limitations, and States, ‘legally’ constituted ‘bodies’” which
in turn, as we have tried to show above, are not simply pronouncements
(‘legality’, as Schmitt himself would say) but certain, specific kinds of being.

Here is Schmitt’s definition in the early pages of The Nomos of the Earth:

Nomos [. . .] comes from nemein, a word which means both ‘to divide’ and ‘to pas-
ture’. Nomos is accordingly the immediate form in which the political and social
order of a people makes itself spatially visible, the first measuring and division of the
pasture, that is the partitioning of land and also the concrete order which lies in it
and follows from it. [...] Nomos is the measure that divides and spatialises the
ground and soil of the earth in a particular order, and thereby in the given form of

the political, social and religious order.*

36 ‘Nomos dagegen kommt von nemein, einem Wort, das sowohl “Teilen’ wie auch ‘Weiden’
bedeuter. Der Nomos ist demnach die unmittelbare Gestalt, in der die politische und soziale Ordnung
cines Volkes raumhafe sichtbar wird, [40] die erste Messung und Teilung der Weide, d.h. die
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Schmitt’s historical reconstruction begins in the sixteenth century when the
notion of jus gentium could not refer to a plurality of peoples to whom an
cqually plural system of law would apply. The notions of self and other, as they
are often used today were in some sense applicable, but the topology of other-
ness was not yet differentiated. The spatial order, which associates people and
space, was not global in the sense that the term can be understood today, nor
was it ‘local” in the sense that place and varying place were real dimensions.
Schmitt uses the term terran. This original ‘terrane world’ first underwent
change in the fifteenth century age of discovery, when the first evidence of ‘global
consciousness’ appears.” In this context, ‘people’ is not understood as a given
group to whom a set of rights might be applied. It is the singular origin of the
notion of right. The expression jus gentium, thus implies a powerful double gen-
itive. Right comes from the people and is applicable to the people. There exists
no people for whom it might be a guestion of the applicability of jus gentium.
The meaningfulness of the legal system reposes on the singularity of the people.
The historical progression, which Schmitt carefully charts out in The Nomos
of the Earth traces the effects of the de-coupling of the legal system from this sin-
gular origin, and its transformation into a plural system based on an application
to ‘peoples’ in the plural. The final phase of this transformation corresponds to
the definitive disappearance of European Volkerrecht and its modernised incar-
nation as ‘international law’. This innovation simultaneously renders the differ-
entiation between Vélkerrecht and Staatsrecht. To this delineation, can be added
a number of others, such as Privatrecht, Wissenschaftsrecht, offentliches Recht.
Against this background, Schmitt paints the picture of the new nomos of the
carth. The central element in the new European topological situation is the
domination of the global economy, or to use the contemporary term, globali-
sation, which clearly has always only meant economic globalisation. The his-
torical turning point is the period from 1890 to 1939, from the Monroe
Doctrine to the ‘Wilson Doctrine’.® Until the 1890s, says Schmitt, the dominant
perception was that Vélkerrecht was a particularly European Viélkerrecht,
based on the classical notions of humanity, civilisation and progress,*

Landnahme und die sowohl in ihrliegende wie aus ihr folgende konkrere Ordnung]. . .]Nomosistdas
den Grund und Boden der Erden in einer bestimmten Ordnung einteilende und verortende Maf und
die damit gegebene Gestalt der politischen, sozialen und religitsen Ordnung,” C Schmitt, Der Nomos
der Erde im Vilkerrecht des Jus Publicum Europaeum (Betlin, Buncker & Humblor, 1988) 3940,

¥ Ibid. 19.

* ‘Die 1823 verkiindete amerikanische “Monroe Doctrine” ist in der neueren Geschichte des
Volkerrecths das erste und das bisher erfolgesreichste  Beispiel eines vélkerrechtlichen
Grofiraumprinzips. Sie ist daher fiir uns ein einzigartiger, wichtiger “precedent”. Von ihr, nicht von
der Lehre der “natiirlichen Grenzen” oder dem “Recht auf Land” oder gar den eben erwihnren
Regionalpakten, ist auszugehen, wenn der Rechtsgedanke cines vélkerrechtlichen Grofraum-
prinzips zur Erorterung steht.’ C Schmite, Volkerrechtliche Grofraumordnung  mit
Interventionsverbot fiér raumfremde Michte (Berlin, Duncker & Humblot, 1991) 22,

¥ Above n 36, 201.
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Simultaneously these principles began to find thf&msclves ‘clct?.chei‘f.lrog}si?sz
previous topology, by and through the advances in glr:)bahsau‘on. . e oy
tion between peoples, between jus inters gentes and jus gentmn;l 1sapfp Sa_
from the discourse of international law, and c?nsequently the prﬁ En; o r:n p_
tial order disappeared with it.** This process is \J:rhz}t Scj‘hmm ca ls Tr}slor enial
both displacement and detachment from spanahty in ge;eriig.so }(:,asg i
Entortung, which Schmitt sces taking place in EuroPe in the h.Chsl lp i
into a whole new constellation of powers and dpc}rmes, fgr whi A f;:ga p -
tivism of the day has no influence at all. SChml-[t s a.nalysm of the u:fopea
present shows that it has completely lost its relanon.smp to any Raun;.ordnfz;?:‘rgr;
The most pregnant illustration of this tendcn.cy in its 1nst1t?tlona ise i
are the attempts at European unification.‘ Schmltt-attrlbu’{es, };)r examfpal ;On_
geopolitical failures of the League of Nations precisely t(-).]tzs absence oBriand,s
crete Raumordnung. And the seeming lack of nomologica vlsllim in fands
notion of the Union Européenne, suffers from the same wea ntf:sses.b "
problems are exacerbated by the entire problem of. war rcpz‘ilrationsl,, }frf e
intervention of a freshly constituted global community in the mt}v:rn; ezt a i
of the Furopean continent.*! In the same way, ?u:hrnltt sc:ts the ]r aiyand
Versailles as a further illustration of the domination of an Zmp]ty eiument
contractual positivism, which was nothing more tha.n theC{urLI ica 11rlls s
of the legality and legitimacy of the status quo, and indee pnn'apa; rSChmm
tus of Versailles’.*> Within the logic of nomos the c_entral qu_eszon 0 by
is which new Raumordning will become dominant in the period to come.

Conclusion: Contentious Europe or the Dialectic of Resistance

As is well known and already exhaustively debated, in its hdeglslone;f
14 October 1994 the German Constitutione‘ll (?ourt fo_und that the u;ogeral
Union could not be considered a federal entity into which the fG(:lr.m:dn ctriCht
Republic could legally be integrated accord_mg tc:} d:: Ot;:rér;:n (; : :a Ccy wailaiih e
reasoning was based on a certain notio : <% ‘

E:;‘SH- f:}tlsmd to be ibsent from the Europf‘:an empirical picture.. DcT?cr;ZZ]E
according to the Court, is based on the existence of a demo‘cr.atllcl pobl z,rvable
by nature based on an observable dentos emitted by‘and emPlrlca y oacs:: <
people (Volk). The amalgamation of thr: Europcan' pf‘,‘OplCSf Zannot, 2 Woufi
to the Court, be considered a people. Since the pr1nc1p}e of democra ):Vithout
be unacceptably emptied of content if it were to exercise state power

W Ibid. 203. . 4
SL2 P 1Schmirt, ‘Der Begriff des Politischen’ (Betlin, Duncker & Humblot GmbH, 1996)

42 Above n 38, 15.
4 1bid. 214-17.
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referen p i ivi
e nce t;) la relatively h(')rr‘mgenous’ civil population (Staatsvolk). Thus the
\r; 1Et0 ull of the GFR is judged unconstitutional.*
2 e have already dealt with the central complaint of the GCC—the notion of
m » .
. O%eéeliysa; a condition for the legitimisation of a Union—in our discus
lon of Carl Schmitt. In an oft-cited i _
i mitt. - paper, Weiler opens a parallel f
tions about the conditions of ibili : i
_ possibility for the establishment of
o o he ¢ ' y fo of a demos and
i elat::lons}slhlp, in the history of constitutionalism to the notion of constitu
n : :
Gen,nan (\:av at hcdcalls the GCC’s ‘No Demos Thesis’.* Weiler’s criticism of the
an Court’s decision correctly takes i i
: its point of departure in
problematisation of the terms i g
used by the Court. A certain ic’ i
e : - A certain ‘organic’ idea of
eiler, is the basis for the m i i
! odern-nation state h
it forms the polity, which i i o
; is the basis for the constituti ici
s ‘ nstitution. Ethnicity, he admits
play in the notion of national belongi i i ;
: nging. Still, argues Weiler, by f
mulating the conceptual co i o’ = Volk =
nstellation as the Cour
‘ ; t does, (demos = Volk =
0] . .- . - i O k -
E;a'ltY), IEJO(;h (E]tjmfmvcly denies the prospect of European democracy and pro
ims a kind of de facto European in i i i :
‘ ternal alienation. Weil
v ' . Weiler answers by chal-
n re-formulating both the noti
otion of demos, such as it i
the Court, and the noti i e
otion of polity What is mo i
) : st compelling about Weiler’
argument is the nuance with whi refus.
ich he reconstructs th
argus e concept of Volk, refus-
ing, in t - ify i i i
8 i he end ro de-mystify it, to debunk it as a residue of nineteenth ;
political romanticism. o,
Weiler’s critique i
en.]piri(l:ctl's L'l'lthlf,le is tw}c:-pronged. On the one hand, it argues that from an
al point of view, the charge of ‘no d " is si
emos’ is simply not a A
at the ‘European anthr. i Fila e
opological map’ reveals signifi
‘ : significant pockets of ‘soci
cohesion’, ‘shared identity’ { i i i
y’ and ‘collective self’. On th i
; 1ared ; e other hand, Weil
points to the juridical antinom i S
y that informs not only the C : isi
the constitutions of nati ies i f——
ational democracies in ’
constitutiol general, namely that the d
nation link is circular. The d. i i ’ . el
. emos, this un-definable amorph i i
cultural entity, is practicall i i VB i
ally speaking defined by memb i
: ‘ _ ers of the nat Th
nation ich i 1 e e
sarion c;anst:ul:s its demos, which in turn gives substance to the nation which
e utes the demos, etc. Weiler’s critique is convincing, but by way c?)f con
usion i : .
- » we would add a voice to the chorus of critique of the GCC finding, i
the form of two remarks. o
The fi i iti
e o flrst‘rf:mlark.ls to SO[‘::IE.' extent parasitic upon Weiler’s reflection on the
s empirical existence of a European d
emos, an observati hich flies i
the face of the GCC ruli is i , i o s
uling. There is indeed a cl d iri
s ear and empirically observable
= thi zn;:t:no;. F}(:r be‘tter or worse, the empirical measure of this ethnos is
and, the rainbow of political conflicts on the national level sur:

# EuGRZ (1993) 439,

¥ JHH Weil
Eurogca“ Unti,; ;r ]s_lcts tl;tc tone for the most engaging debate on the legal philosophy of the
- His oft cited 1995 working paper on the German decision: http://www.law.

harvard.edu/pro m .l'rr nivionnet: ers/95/9506in html and its ework 1r ]b Co tution
| & grams/ JeanMonn fpap 5195/ ind
P ;5 }an r Ing (4 sty

Culture and the Rationality of Law 165

rounding immigration policy, national language, cultural heritage, social sup-

port, minority rights, religious freedom, culturally and religiously marked con-

tent of school curriculum, etc. On the other hand, the presence of a European

ethnos is present in the transnational or European debates on coordinating

immigration policies. The Schengen Agreement has served to Europeanise to

some extent these national traits by Europeanising the legal guidelines for
immigration. There is a clear empirically observable European ethnicity. But
more importantly this ethnicity is in particular observable in the political con-
flicts which arise within the framework of each nation-state around the ques-
tion of immigration and migration. Ethnicity as a perceivable substance arises
in moments of conflict, insecurity, and political strife. The concept of ethnicity
erupts in border disputes. And yet the conceptual twist on the traditional logic
of border disputes is that the borders are no longer simply identical with the
frontiers of nation-state territories. They traverse territory, institutions, groups
and collectivities. They demarcate the cultural consciousness of any given col-
lectivity, divided, regroup and reform the self understanding of all social and
cultural formations—most of all that of the modern nation-state. Ethnicity is
thus structurally identical to the constitution such as it is thematised by Weiler
in The Constitution of Europe. It is phenomenal. Its essence is its appearance.
And this appearance is inseparable from conflict and contention. Schmitt’s
critique of European conceptual territoritoriality meets the phenomenality of
ethnicity.

The second remark concerns the evolutionary nature of the concept of con-
stitution. Just as the ethnic fabric of Europe is in a state of change, and just as
the concept of ethnicity is in constant evolution, so the very notion of consti-
tution is in a state of change. To understand the present situation of European
constitutionalism requires that one understand the relation between ethnos and
constitution in a dialectic. In other words, both the present state and the evolu-
tion of the one is implicitly dependent on the other. As the European ethnic
topology changes, the European ‘constitution’, which pretends to have institu-
tionalised it also changes. But what is more, the concept, the self-understand-
ing of constitution evolves as well. This is Schmitt’s second fundamental
contribution to this discussion. The cultural-spiritual topology implies an
evolution in the very notion of what a constitution is.

Belonging cannot be utterly and timelessly institutionalised in the form of a
constitution. The European collectivity is not a sack of identical marbles, which
can be seamlessly conceptualised and thus constitutionalised. It is rather a set
of heterogeneous individuals and groups which by nature resist collectivisation,
or which ‘accept’ constitutional collectivisation dialectically as part of the logic
of recognition, adopting the rule of collectivisation in order to achieve the right
to dispute it. The resistance to homogenisation, among the populous, among
the political elite, and among the constitutional theorists, in the German or
other national courts is the basis of dialectical substance of the European

polity. The European mode of constitutional existence is the production,
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contention, and rencwal of a European polity. This understanding calls upon
both the deepest European tradition of the public sphere, and an understand-
ing of that tradition as one of debate and dissent. This is the most profound
democratic impulse and doubtless the greatest hope for Europe. The task for
those who would construct a European institutional scaffold is to relocate
polity in resistance to polity, to recognise polity in the form of the guestion of
polity.



